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PART | - PRELIMINARY

1. These Regulations may be cited as the Envirotah@mpact citation.
Assessment and Audit) Regulations, 2003.

2. In these Regulations unless the context othermaguires -
interpretation.

"analysis" means the testing or examination of raayter, substance or
process for the purpose of determining its comprsitr qualities or its
effect (whether physical, chemical or biologicat)any segment of the
environment or examination of emissions or recayaiinoise or sub-
sonic vibrations to determine the level or othearelteristics of the noise



or sub- sonic vibration or its effect on any segtaarf the environment.

"Authority" means the National Environment Manageim&uthority
established under section 7tbé Act

"biological diversity" means the variability amoligng organisms from
all sources including terrestrial ecosystems, aqeabsystems and the
ecological complexes of which they are part; thidudes diversity within
species, among species, and of ecosystems;

"chemical"” means a chemical substance in any f@nether by itself or
in a mixture or preparation, whether manufactunedesived from nature
and includes industrial chemicals, pesticidesijlisets and drugs;

"Director-General" means the Director-General ef Authority
appointed under section 10tbie Act

"District Environment Committee"” means the Distigttvironment
Committee appointed under section 29hw Act

"economic analysis" means the use of analyticahods which take into
account economic, socio-cultural, and environmesgles in an
integrated manner in the assessment of projects;

"environment" includes the physical factors of sieroundings of
human beings including land, water, atmosphermatk, sound, odour,
taste, the biological factors of animals and plamd the social factor of
aesthetics and includes both the natural and thiedmvironment;

"environmental audit study” means a systematicuataln of activities
and processes of an ongoing project to determimefliothese activities
and programmes conform with the approved environat@emanagement
plan of that specific project and sound environrakemanagement
practices;

"environmental auditor" means an expert or firnexperts registered in
accordance with regulation 14;

"environmental control audit system" means a meishaor procedure
put in place by a proponent or proprietor in cotatidn with the
Authority to determine compliance with environmérstandards;

"environmental impact assessment” means a systematmination
conducted to determine whether or not a progranacte;ity or project



will have any adverse impacts on the environment;

"environmental impact assessment study report” sid@report
produced at the end of the environmental impaassssent study process
under section 58 dhe Actand regulation 11;

"environmental impact assessment expert" meansdawidual expert or
firm of experts registered under regulation 14 enetldes a lead expert
and an associate expert;

"environmental management" includes the protecttonservation and
sustainable use of the various elements or compséthe
environment;

"environmental management plan" means all detéisaect activities,
impacts, mitigation measures, time schedule, costponsibilities and
commitments proposed to minimize environmental icbpaf activities,
including monitoring and environmental audits dgrimplementation
and decommissioning phases of a project;

"environmental monitoring" means the continuoupeniodic
determination of actual and potential effects of aativity or
phenomenon of the environment whether short-terforg-term;

"guidelines” means the guidelines describing théhoaology for
implementation of environmental impact assessnamiirements
adopted by the Authority under section 58haf Act

"Inspector” means an environmental inspector agpdiander section
117 ofthe Act

"lead agency" means any Government ministry, depart, parastatal,
state corporation or local authority, in which day vests functions of
control or management of any element of the enwvamt or natural
resources;

"mass media" includes publicly exhibited posteesyspapers, radio,
television or other media used for public commuticg

"mitigation measures" include engineering workshtelogical
improvements, management and ways and means ahiging negative
aspects, which may include socio-economic and lltasses suffered
by communities and individuals, whilst enhancingipee aspects of the
project;



"natural resources" include resources of air, lavaier, animals and
plants including their aesthetic qualities;

"premises” include mesuages, buildings, lands an€elditaments in every
tenure and machinery, plant or vehicle used in eotion with any trade
carried on at any premises;

"project” includes any project, programme or poliegit leads to activities
which may have an impact on the environment;

"project report” means a summary statement ofikiedyl environmental
effects of a proposed development referred to étiee 58 ofthe Act

"propnetary information” means information relatiogany
manufacturing process, trade secret, trade magyright, patent or
formula protected by law in Kenya or by any intdioal treaty to which
Kenya is a party;

"proponent” means a person proposing or executprgjact, programme
or an undertaking specified in the Second Scheafulee Act

"Provincial Environment Committee" means the ProhEnvironment
Committee appointed under section 29hw Act

"review" means a process of checking the adequiag environmental
impact study to ensure that it meets the legalireqent and ensure wide
acceptance of the environmental impact study figstin

"social analysis" means assessing or estimatiaglwance the social
consequences from specific policy actions or ptajevelopment
including social justice and equity, social uncettg social cohesion,
social networks and interactions, social statusgemtier desegregation;

"standard" means the limits of discharge or emissistablished under
the Actor under these Regulations;

"strategic environment assessment” means the mofeasibjecting
public policy, programmes and plans to tests fongkance with sound
environmental management;

"sustainable development” means development thatstiee needs of the
present generation without compromising the abditjuture generations
to meet their needs by maintaining the carryingacép of the supporting
ecosystem;



"sustainable use" means present use of the envewihon natural
resources, which does not compromise the abilitystothe same by
future generations or degrade the carrying capa€isypporting
ecosystems;

"Standards and Enforcement Review Committee" mtenStandards
and Enforcement Review Committee established useletion 70 ofthe
Act;

"Technical Advisory Committee" means the Technidvisory
Committee on environmental impact assessment egtadlunder section
61 ofthe Actand regulation 5 of these Regulations;

"trans-boundary impacts" means impacts beyond #rey&n borders;

"Tribunal" means the National Environment Tribuaatablished under
section 125 ofthe Act

"waste" includes any matter prescribed to wasteasydmatter whether
liquid, solid, gaseous or radioactive, which isctisrged, emitted or
deposited in the environment in such volume comesor manner
likely to cause an alteration of the environment;

"water" includes drinking water, river, stream, er@burse, reservoir,
well, dam, canal, channel, lake, swamp, open daainnderground
water.

3. These Regulations shall apply to all policidanp, programmes,
project sand activities specified in Part IV, Pand the Second
Schedule othe Act

4. (1) No proponent shall implement a project -
(a) likely to have a negative environmental impact; o

(b) for which an environmental impact assessmergdsired undethe
Act or these Regulations;

unless an environmental impact assessment hascbaeeluded and
approved in accordance with these Regulations.

(2) No licensing authority under any law in foroekienya shall issue a
licence for any project for which an environmernapact assessment is
required undethe Actunless the applicant produces to the licensing
authority a licence of environmental impact assesgnissued by the




Authority under these Regulations.

(3) No licensing authority under any law in foroekienya shall issue a
trading, commercial or development permit or lieefer any micro
project activity likely to have cumulative signiiot negative
environmental impact before it ensures that aeggratenvironmental
plan encompassing mitigation measures and apptowéue Authority is
in place.

(4) If the Authority determines that an application an environmental
impact assessment raises issues that concern haoreme district, it
shall submit the application to the relevant Proidah Environment
Committee.

5 (1) The Authority may set up technical advisooynenittees at
national, provincial and district levels to advisen environmental
impact assessment related reports.

(2) A technical advisory committee set up undes tegulation shall
consist of not less than five multi-disciplinaryesgalists and such other
persons as shall be indicated in the guidelines.

(3) The terms of reference and rules of procedtieetechnical advisory
committee shall be drawn by the Authority in aceorce with section 61
of the Act

(4) The Committees may, with the approval of theeBlior General, co-
opt any persons it deems necessary for its prajmetibning.

6 An application for an environmental impact assesy Application for
licence shall be in the form of a project reporEorm 1set out in the
Environmental First Schedule to these Regulatiand,the applicant shall
submit the application together with the prescritesdto the Authority or
the Authority's appointed agent in the District wehihe project is to be
undertaken.

PART Il - THE PROJECT REPORT
7. (1) A proponent shall prepare a project repiatirsg -
(a) the nature of the project;

(b) the location of the project including the plogiarea that may be
affected by the project's activities;



(c) the activities that shall be undertaken duthegproject construction,
operation and decommissioning phases;

(d) the design of the project;

(e) the materials to be used, products and by-mtsduncluding waste to
be generated by the project and the methods ofdisposal,

(f) the potential environmental impacts of the pobjand the mitigation
measures to be taken during and after implementati the project;

(g) an action plan for the prevention and managémiempossible
accidents during the project cycle;

(h) a plan to ensure the health and safety of thike&vs and neighbouring
communities;

(i) the economic and socio-cultural impacts toltdwl community and
the nation in general,

() the project budget; and

(k) any other information the Authority may require

(2) In preparing a project report under this regatg the proponent shall
pay particular attention to the issues specifiethexSecond Schedule to

these Regulations.

(3) A project report shall be prepared by an emnmental impact
assessment expert registered as such under thgaafmns.

8. A proponent shall submit at least ten copiethefproject report to the
Authority or the Authority's appointed agent in tpeescribed form
accompanied by the prescribed fees.

9.(1) Where the project report conforms to the mespients of regulation
7(1), the Authority shall within seven days upoaoeipt of the project
report, submit a copy of the project report to -

(a) each of the relevant lead agencies;

(b) the relevant District Environment Committeeglan

(c) where more than one district is involved, te talevant Provincial
Environment Committee, for their written commentsiath comments



shall be submitted to the Authority within twentyeodays from the date
of receipt of the project report from the Authgyidr such other period as
the Authority may prescribe.

(2) On receipt of the comments referred to in subgraph (1) or where
no comments have been received by the end of tiedpaf thirty days
from the date of receipt of the project report, Aughority shall proceed
to determine the project report.

|0 (1)On determination of the project report, tleeidion of the Authority,
together with the reasons thereof, shall be comoated to the proponent
within forty-five days of the submission of theojact report.

(2) Where the Authority is satisfied that the pobj&ill have no
significant impact on the environment, or that pineject report discloses
sufficient mitigation measures, the Authority mague a licence in Form
3 set out in the First Schedule to these Regulgtion

(3) If the Authority finds that the project will ia a significant impact on
the environment, and the project report disclogesufficient mitigation
measures, the Authority shall require that the pne@mt undertake an
environmental impact assessment study in accoedaith these
Regulations.

(4) A proponent who is dissatisfied with the Autitys decision that an
environmental impact assessment study is requigdwaithin fourteen
days of the Authority's decision appeal againstdgsion to the
Tribunal in accordance with regulation 46.

PART Il - THE ENV1IRONMENTAL IMPACT ASSESSMENT
STUDY

11. (1) A environmental impact assessment study séaonducted in
accordance with terms of reference developed duhegcoping exercise
by the proponent and approved by the Authority.

(2) The terms of reference shall include mailetgineed to be considered
in the making of an environmental impact assess@m&may be
contained in the Second Schedule to these Regusadind such other
matters as the Director General may in writing regju

12. (1) An environmental impact assessment studlf b conducted in
accordance with the general environmental impagssnent guidelines
and sector environmental impact assessment guedediet out in the



Third Schedule to these Regulations.

(2) Sector environmental impact assessment gueebhall be developed
by the lead agency in consultation with the Auttyori

13. (2)A proponent shall, on the approval of threnteof reference under
regulation 11, submit to the Authority the named gualifications of the
impact assessment experts appointed to undertalenthronmental
impact assessment study and authorized so to @ocordance with
section 58 (5) othe Act

(2) Every environmental impact assessment study Isb@arried out by a
lead expert qualified in accordance with the ciaterf listing of experts
specified in the Fourth Schedule to these Reguiatio

(3) A person undertaking an environmental impaseasment study shall
conduct themselves in accordance with an establisbée of practice
issued by the Authority

14. (1) A person or firm wishing to apply for regégion as an
environmental impact assessment expert or firmxpésds for carrying
out environmental impact assessment studies otsasfuiall be required to
meet the qualification criteria set out in the RbuB8chedule to these
Regulations.

(2) An applicant for registration under sub-parpgrél) shall submit an
application in Form 4 set out in the First Schedaléhese Regulations,
accompanied by the prescribed fees.

(3) An environmental impact assessment expert igiragtunder a firm of
experts shall be registered as an individual expert

(4) The Authority shall issue a certificate of igation to a qualified
environmental impact assessment expert in Fornt duten the First
Schedule to these Regulations.

(5) An environmental impact assessment experttezgid as such under
these Regulations may be de-registered if the expetravenes any of
provisions ofthe codeof practice issued by the Authority.

15.()An environmental impact assessment experstegd under these
Regulations may apply for an environmental impaseasment practising
licence in Form 6 set out in the First Schedulthese Regulations.

(2) Where the Authority approves an applicationmsiited under sub-



regulation (1), it shall issue an environmental atipassessment
practising licence in Form 7 set out in the Firsh&lule to these
Regulations.

(3) The approval of the experts to undertake afrenmental impact
assessment under this regulation shall be commexi¢a the proponent
by the Authority within fourteen days of receipttb& proponent's
application.

16. An environmental impact assessment study pedpander these
Regulations shall take into account environmesstatjal, cultural,
economic, and legal considerations, and shall -

(a) identify the anticipated environmental impawftshe project and the
scale of the impacts;

(b) identify and analyze alternatives to the pr@gbgroject;

(c) propose mitigation measures to be taken dwanthafter the
implementation of the project; and

(d) develop an environmental management plan wigthanisms for
monitoring and evaluating the compliance and emvirental
performance which shall include the cost of miligatmeasures and the
time frame of implementing the measures.

7.(l) During the process of conducting an environtakimpact
assessment study under these Regulations, thermoipshall in
consultation with the Authority, seek the viewgpefsons who may be
affected by the project.

(2) In seeking the views of the public, after tipprval of the project
report by the Authority , the proponent shall -

(a) publicize the project and its anticipated a@Beand benefits by -
(i) posting posters in strategic public placeshia tvicinity of the site of
the proposed project informing the affected paréied communities of

the proposed project;

(i) publishing a notice on the proposed projectti@o successive weeks
in a newspaper that has a nation-wide circulatiowt

(i) making an announcement of the notice in bofticial and local
languages in a radio with a nation-wide coverageafdeast once a week



for two consecutive weeks;

(b) hold at least three public meetings with thfected parties and
communities to explain the project and its effeats] to receive their oral
or written comments;

(c) ensure that appropriate notices are sent datiat one week prior to
the meetings and that the venue and times of thetings are convenient
for the affected communities and the other corextparties; and

(d) ensure, in consultation with the Authority tlaguitably qualified co-
ordinator is appointed to receive and record bo#thand written
comments and any translations thereof receiveahguii public
meetings for onward transmission to the Authority.

PART IV - THE ENVIRONMENTAL IMPACT ASSESSMENT
STUDY REPORT

18. (1)A proponent shall submit to the Authoritg, environmental
contents of impact assessment study report incatipgrbut not limited
to the environmental following information -

(a) the proposed location of the project;

(b) a concise description of the national environtak legislative and
regulatory framework, baseline information,

(c) and any other relevant information relatedh project; the
objectives of the project;

(d) the technology, procedures and processes tisdx in the
implementation of the project;

(e) the materials to be used in the constructiah enplementation of the
project;

(f) the products, by-products and waste generaiggect;

(g) a description of the potentially affected eowiment;

(h) the environmental effects of the project inahgdthe social and
cultural effects and the direct, indirect, cumwlatiirreversible, short-

term and long-term effects anticipated,;

(i) alternative technologies and processes availabtl reasons for



preferring the chosen technology and processes;

() analysis of alternatives including project siiesign and technologies
and reasons for preferring the proposed site, desig technologies.

(k) an environmental management plan proposingnbasures for
eliminating, minimizing or mitigating adverse impscon the
environment; including the cost, time frame andpamnsibility to
implement the measures;

() provision of an action plan for the preventimd management of
foreseeable accidents and hazardous activitidgeicduse of carrying out
activities or major industrial and other developinerojects;

(m) the measures to prevent health hazards anastoe security in the
working environment for the employees and forrte@nagement of
emergencies;

(n) an identification of gaps in knowledge and utaiaties which were
encountered in compiling the information;

(o) an economic and social analysis of the prpject

(p) an indication of whether the environment of atiyer state is likely
to be affected and the available alternatives amtigating measures;
and

(q) such other matters as the Authority may require

(2) The environmental impact assessment study repatl be
accompanied by a non-technical summary outliniregkidy findings,
conclusions and recommendations of the study aaldl kst signed by the
proponent and environmental impact assessmenttexpeolved in its
preparation.

19. A proponent shall submit ten copies and artraleic copy of an
environmental impact assessment study report tédileority in Form

1B set out in the First Schedule to these Reguiataccompanied by the
prescribed fees.

20.(1) The Authority shall within fourteen daystbé receipt of the
environmental impact assessment study report, subadpy of the
report to any relevant lead agencies for their cemis

(2) Upon receiving the environmental impact assesgrstudy report, the



lead agencies shall review the report to ensutdttbamplies with the
terms of reference developed under regulation Hltlaa it is
comprehensive and shall thereafter send their corteyam the study
report to the Authority within thirty days or suektended period as the
Authority may specify.

(3) If the lead agencies to which a copy of theiemmental impact
assessment study report is submitted fail to sutireit comments within
thirty days or such extended period as the Authoniay specify, the
Authority may proceed with the determination of #pplication for the
implementation of the project

21.(I) The Authority shall, within fourteen daysrefceiving the
environmental impact assessment study report.artlig public to make
oral or written comments on the report.

(2) The Authority shall, at the expense of the prognt -

(a) publish for two successive weeks in the Gazettein a newspaper
with a nation-wide circulation and in particularthva wide circulation in
the area of the proposed project, a public naticee a week inviting the
public to submit oral or written comments on tn@ieonmental impact
assessment study report; and (b) make an announteirtbe notice in
both official and local languages at least oneesak for two
consecutive weeks in a radio with a nation-wideecage .

(3) The invitation for public comments under thegulation shall state -
(a) the nature of the project;

(b) the location of the project;

(c) the anticipated impacts of the project andgiggosed mitigation
measures to respond to the impacts;

(d) the times and place where the full report camispected; and

(e) the period within which the Authority shall ed¢e comments.

(4) The notice to be published in the newspapeapasified under sub-
regulation (3) shall be in Form 8 set out in thirstFSchedule to these

Regulations.

22. (I) Upon receipt of both oral and written conmseas specified Public
hearing. by section 59 and section 6@h# Act the Authority may hold a



public hearing.

(2) A public hearing under these Regulations dalpresided over by a
suitably qualified person appointed by the Authorit

(3) The date and venue of the public hearing $lefpublicized at least
one week prior to the meeting -

(a) by notice in at least one daily newspaper ¢ibnal circulation and
one newspaper of local circulation;

(b) by at least two announcements in the localdagg of the community
and the national language through radio with aonatide coverage.

(4) The public hearing shall be conducted at a gerawnvenient and
accessible to people who are likely to be affetigthe project.

(5) A proponent shall be given an opportunity tdkena presentation and
to respond to presentations made at the publigrigear

(6) The presiding officer shall in consultation lwihe Authority
determine the rules of procedure at the publicihgar

(7) On the conclusion of the hearing, the presidifiger shall compile a
report of the views presented at the public heaaimdy submit the report
to the Director General within fourteen days frdra tlale of the public
hearing.

23.(1) The Authority shall give its decision on@eacision of
environmental impact assessment study report witivege months of
receiving an environmental impact assessment stejubyt.

(2) The decision of the Authority shall be in wrngiand shall contain the
reasons thereof.

(3) In making a decision regarding an environmientpact assessment
licence under these Regulations, the Authoritylgh&e into account -

(a) the validity of the environmental impact assssst study report
submitted under regulation 18 with emphasis onett@nomic, social and
cultural impacts of the project;

(b) the comments made by a lead agency and ottezested parties
under these Regulations;



(c) the report of the presiding officer compiletkeafa public hearing
specified under regulation 22 where applicable; and

(d) other factors which the Authority may considaircial in the
implementation of the project.

(4) The decision of the Authority under this redigda shall be
communicated to the proponent within fourteen deys the date of the
decision and a copy thereof shall be made avaifabl@spection at the
Authority's offices.

24. Where the Authority approves an environmembglact assessment
study report under regulation 23, it shall issueemvironmental impact
assessment licence in Form 3 set out in the Fots¢@ule to these
Regulations on such terms and conditions as it de&yn necessary.

25. (1) Where a proponent wishes to vary the temnasconditions on
which an environmental impact assessment licensééan issued, the
holder of the licence has been apply for a vamatibthe environmental
impact assessment licence in Form 9 set out ifritis¢ Schedule to these
Regulations accompanied by the prescribed fees.

(2) The Authority may issue a certificate of vanatof an environmental
impact assessment licence in Form 10 set out ifritise Schedule to
these Regulations.

(3) A variation of an environmental impact assesgrieence issued
under regulation 24 may be issued without the hadiéhe licence
submitting a fresh environmental impact assessstediy report if the
Authority is satisfied that the project it variedwd comply with the
requirements of the original licence.

(4) Where an environmental impact assessment isrezgtjunder this
regulation, the provisions of Part Il of these Ratgans shall apply.

26. (1) The holder of an environmental impact assest licence may,
on payment of the prescribed fee, transfer thetiedo another person
only in respect of the project to which such licemas issued.

(2) The transferee as well as the transferor afeate under this
regulation shall be liable for all liabilities, atite observance of all
obligations imposed by the transfer in respecheflicence transferred,
but the transferor shall not be responsible forfatyre liabilities or any
obligations so imposed with regard to the licefioen the date the



transfer is approved.

(3) Where an environmental impact assessment kcento be
transferred, the person to whom it is to be transfeand the person
transferring it shall jointly notify the Directorégderal of the transfer in
Form 11 set out in the First Schedule to these R&gos.

(4) The Authority shall issue a certificate of sér of an environmental
impact assessment licence in Form 12 set out ifritisé Schedule to
these Regulations.

(5) Where no joint notification of a transfer izgn in accordance with
this regulation, the registered holder of the lmeshall be deemed for the
purposes of these Regulations @nel Actto be the owner or the person
having charge, management or control of the pr@sc¢he case may be.

27 (1) The holder of an environmental impact aseess$ licence may
surrender the licence issued under these Reguddiiotine Authority after
ceasing to be responsible for the implementatiath®f project.

(2) The holder of the licence shall notify the Aottity of the intention to

surrender the licence under sub- regulation (19amt six months before
the surrender by submitting a notification in FatBiset out in the First

Schedule to these Regulations together with thecpited fees.

(3) The holder of a licence shall not surrendeirtieence without the
consent of the Authority.

(4) The surrender of an environmental impact assestlicence shall not
be effective until the Authority issues a certifeaf surrender in respect
of that licence in Form 14 set out in the First &tile to these
Regulations.

(5) A surrender shall be without prejudice to ampilities or obligations
which have accrued on the holder of the licencerpd the date of
surrender.

28. (1) The Authority may, at any time after ituss a licence under these
Regulations, on the advise of the Standards Enfozoé and Review
Committee -

(a) suspend the licence on such terms and consliisrthe Authority may
deem fit for a period not exceeding twenty-four tian or



(b) revoke or cancel the licence.

(2) The Authority may suspend, revoke or cancéentce as specified
under sub-regulation (1) where -

(a) the licensee contravenes the conditions sehdbe licence;

(b) there is a substantial change or modificatiothe project or in the
manner in which the project is being implemented,;

(c) the project poses an environmental threat wbathid not be
reasonably foreseen before the licence was issued;

(d) it is established that the information or dgiteen by the proponent in
support of his application for an environmental aopassessment licence
was false, incorrect or intended to mislead.

29. Information or documents submitted to the Autlydy any person in
connection with an environmental impact assesstogether with the
Authority's decision and the reasons thereof dfelhade available to the
public on such terms and conditions as the Authoniay prescribe.

30. (1) A person submitting information to the Aottty may at any time
apply to the Authority in Form 15 set out in thesEiSchedule to these
Regulations to exclude the information or partseéb&from being made
available to the public on the basis of commercaaifidentiality or
national security.

(2) If the Authority grants the request made urgigr-regulation (1), the
information or specified parts of the informatidra$§ be excluded from
public access, and an entry shall be made in atexgb be maintained by
the Authority indicating in general the nature lod information and the
reason for which it is excluded from public accéa®vided that this
information shall remain available to the Authorigynd the Authority
shall take all measures to maintain confidentialityhe information and
shall not copy, circulate, publish or disclose sudbrmation.

(3) If the Authority rejects the claim that theonfnation is proprietary, it
shall communicate the decision to the proponerttiwiiourteen days of
its decision.

(4) The Authority shall review its decision on gsphcation made under
this regulation from time to time to determine wiestthe reasons for
exclusion are still valid and whether the exclusbiould continue.



(5) A person who is aggrieved by the decision efAluthority under this
regulation may appeal to the Tribunal against deaision.

PART V - ENVIRONMENTAL AUDIT AND MONITORING

31 (1) An environmental audit study shall be utedezn on the following
development activities which are likely to have ede environmental
impacts -

(a) ongoing projects commenced prior to the commig force of these
regulations; or

(b) new projects undertaken after completion ofeavironmental impact
assessment study report.

(2) An environmental audit shall, unless it is H-aaditing study under
regulation 34, be conducted by a qualified and@igkd environmental
auditor or environmental inspector who shall beegpert or a firm of
experts registered in accordance with regulatian 14

(3) The Authority shall require the proponent talerake -
(a) in the case of an ongoing project-

() an initial environmental audit study followeg subsequent
environmental control audit studies as may be ssarg at such times as
shall be agreed upon by the Authority and the pnept; and

(ii) an initial environmental audit study to proeithaseline information
upon which subsequent environmental control astddies shall be
based; and

(b) an environmental audit study based on basealfieemation provided
in the environmental impact assessment reportystud

(4) (a) The proponent of an ongoing Project shadlartake an
environmental audit of the project within a perafdwelve months from
the date of publication of these Regulations.

(b) A proponent of a project that has undergonerarironmental impact
assessment study shall within a period of twelvatim® of the
commencement of the operations, and not more thanty four months
after the completion of a project which ever idiegrundertake an
environmental audit of the project:



Provided that an audit may be required sooneilite of the project is
shorter than the period prescribed under this egu.

(5) An environmental audit study specified undés tiegulation shall be
conducted in accordance with the terms of refereleseloped by the
proponent in consultation with the Authority.

(6) In carrying out the environmental audit stuager this regulation, the
auditor shall ensure that an appraisal of all tlogeet activities, including
the production of goods and services is carriedgiués adequate
consideration to environmental regulatory framewopdavironmental
health and safety measures and sustainable usguwahresources.

(7) An audit report compiled under this regulatstrall include but shall
not be limited to the limited to the following infmation -

(a) the past and present impacts of the project;
(b) the responsibility and proficiency of the ogera of the project;

(c) existing internal control mechanisms to idgnéahd mitigate
activities with a negative environmental impact;

(d) existing internal control mechanisms to enshesworkers' health
and safety; and

(e) the existence of environmental awareness amgltezation measures,
including environmental standards, and regulatitavg,and policy, for
the managerial and operational personnel.

32. In carrying out an environmental audit studthg with standards,
environmental auditor shall comply with any exigtimational
environmental regulations and standards preschlyegte Authority, and
in the absence of such national environmental egguis and standards
shall use such other international standards dklshprescribed by the
Authority.

33. (1)A control audit shall be carried out by fhgthority auditing,
whenever the Authority deems it necessary to cleeakpliance with the
environmental parameters set for the project metdy self-auditing
reports.

(2) A control audit shall -

(a) confirm that the environmental management pfahe project is



being adhered to; and

(b) verify the adequacy of the environmental managy@ plan in
mitigating the negative impacts of a project.

34 (1) In executing a project, after the environtabmpact assessment
study report has been approved by the Authoritgf@r the initial audit
of an ongoing project, the proponent shall takepsiictical measures to
ensure the implementation of the environmental agament plan by -

(a) carrying out a self-auditing study on a regbiasis;

(b) preparing an environmental audit report afeerheaudit and
submitting the report to the Authority annuallyasr may be prescribed
by the Authority; and

(c) ensuring that the criteria used for the awlitased on the
environmental management plan developed duringtieéonmental
impact assessment process or after the initiait.aud

35. (1) An environmental audit shall be carried thmbugh an
environmental questionnaires, an environmentahssiés and test
analysis and in the manner specified in this regna

(2) In conducting an initial environmental auditemvironmental auditor
shall -

(a) consider the description of the project;

(b) indicate the objective, scope and criteriahef audit;

(c) study all relevant environmental law and retpria frameworks on
health and safety, sustainable use of naturalureee and on acceptable

national and international standards;

(d) verify the level of compliance by the proponwiith the conditions of
the environmental management plan;

(e) evaluate the proponent's knowledge and awasaiesd
responsibility for the application of relevant Igigition:

(f) review existing project documentation relatedhtl infrastructural
facilities and designs;

(g) examine monitoring programs, parameters, andegatures in place



for control and corrective actions in case of ayeacies;

(h) examine records of incidents and accidentstlamdikelinood of
future occurrence of the incidents and accidents;

(i) inspect all buildings, premises and yards inaihmanufacturing,
testing and transportation takes place within aridout the project area,
as well as areas where goods are stored and dispbaed give a record
of all significant environmental risks associatath such activities;

()) examine and seek views on health and safetyessfrom the project
employees, the local and other potentially affeci@thmunities; and

(k) prepare a list of health and environmental eons of past and
ongoing activities.

(3) Where an environmental auditor is conductireguatrol audit, the
environmental auditor shall -

(a) consider the description of the project;
(b) indicate the objective, scope and criteriahef audit;

(c) inspect all buildings, premises and yards inclwimanufacturing,
testing and transportation takes place within aridout the project area
as well as areas where goods are stored and dispbaed give a record
of all significant environmental risks associatethvguch activities;

(d) indicate the extent to which the environmentahagement plan
corresponds to the planned arrangements and,pfemented, achieves
the stated objectives;

(e) identify any significant source of air pollutiovater pollution, land
contamination and degradation, local communityudisnce, wildlife
disturbance and the health of the workers of tlogept; and

(f) prepare a list of concerns of on-going aci@gtwith
recommendations.

36.(1) An environmental auditor shall indicate maudit report the
measures that exist under the environmental managggotan of the
proposed project to bring the project up to an piatde environmental
standard and how environmental impacts will be eslsled and
controlled.



(2) An environmental audit report compiled undegsi Regulations shall
contain -

(a) a presentation of the type of activity beindited;

(b) an indication of the various materials, inchglhon-manufactured
materials, the final products, and by products, \@adte generated;

(c) a description of the different technical adtes, processes and
operations of the project;

(d) a description of the national environmentaldtgive and regulatory
frameworks on ecological and socio-economic msitter

(e) a description of the potentially affected eamiment on ecological
and socio- economic matters;

(f) a prioritization of all past and on-going contg of the project;

(9) an identification of all environmental and opational health and
safety concerns of the project;

(h) an opinion on the efficacy and adequacy ofaim@ronmental
management plan of the project;

() detailed recommendations for corrective adegt their cost, timetable
and mechanism for implementation;

()) an indication of the measures taken under therenmental
management plan to ensure implementation is ofpaabke
environmental standards; and

(k) a non technical summary outlining the key fimgh, conclusions and
recommendations of the auditor.

37. The Authority may issue an improvement ordettie carrying out of
corrective measures for mitigating the environmleshégradations
revealed during any audit study.

38. (1) An inspector may, at reasonable times remteany land, premises
or facility of a project for the purposes of inspew, to examine records
and to make enquiries on the project.

(2) A person who refuses to answer questionssesfto avalil
documents or refuses to give other informationtiengitely sought by the



inspector commits an offence.

39. A member of the public may, after showing reasbe cause in
writing, petition the Authority to cause an auditoe carried out on any
project.

40. (1 )The Authority shall in consultation witrattagencies -

(a) monitor environmental phenomena with a viewngking an
assessment of any possible changes in the envirdrand their possible
impacts,

(b) monitor the operations of any industry, projecactivity with a view
to determining its immediate and long term effatthe environment:,

(c) except where a baseline survey has been camiegnder regulation
31 cause the proponent to carry out a baselineeguovidentify basic
environmental parameters in the project area befopéementation;

(d) determine the parameters and measurable indsct be used in
monitoring of projects; and

(e) conduct measurement of environmental changgs#ve occurred
during implementation

(2) The Authority shall, in consultation with theald agencies monitor
ongoing projects on a continuous basis using passiand indicators
developed under this regulation.

(3) The Authority shall, in consultation with theald agency upon
detection of non- compliance with the conditiongpproval of an
environmental impact assessment licence immedidtediitute remedial
action.

41. (1) Where a lead agency has undertaken morgtander The
monitoring regulation 40, it shall submit a reprthe Authority which
report shall include the following -

(a) the name and address of proponent;

(b) the name of the proposed project;

(c) date of implementation of the proposed project;

(d) the date of the last monitoring report, inchglthe report findings,



action taken and its result;
(e) details of the environmental parameters to beitored,;
(f) results of the actual monitoring exercise;

(g) new actions to be implemented including théeda for the next
evaluation; and

(h) a non technical summary of findings, conclusiand
recommendations.

(2) An Inspector may enter upon any land or presisethe purposes of
monitoring the effects of any activities carriedtbat land or premises
upon the environment.

PART VI - MISCELLANEOUS PROVISIONS
42.(1) Lead agencies shall in consultation withAlighority Strategic
subject all proposals for public policy, plans gamdgrammes for
environmental implementation to a strategic envimental assessment to
determine which ones are the most environmentaéndly and cost
effective when implemented individually or in comation with others.
(2) The assessment carried out under this regualahall consider the
effect of implementation of alternative policy axts taking into
consideration -
(a) the use of natural resources;
(b) the protection and conservation of biodiversity
(c) human settlement and cultural issues;
(d) socio-economic factors; and
(e) the protection, conservation of natural physscaroundings of scenic
beauty as well as protection and conservation oif @wvironment of
historic or cultural significance.
(3) The Government, and all the lead agencies sh#ie development of
sector or national policy, incorporate principlésstrategic

environmental assessment.

43 (1) A strategic environmental impact reportgared under this



regulation shall include the following informatien
(a) the title of the report;

(b) a summary of the potential significant impamfte proposed policy,
programme or plan;

(c) potential opportunities to promote or enhanoé@renmental
conditions;

(d) recommendations for mitigating measures; and

(e) alternative policy, programme or plan optiomghsure compliance
with_the Act

(2) The proposed policy, programme or plan spetifiethis regulation
shall state -

(a) the purpose and rational of the policy, progrenor plan taking into
consideration socio-economic, environmental antucallissues;

(b) alternatives and strategies of the policy, paogne or plans;

(c) areas and sectors affected by the policy, arogne, plan, or proposed
activities:

(d) an environmental analysis covering:

(i) baseline information focusing on areas potdiytafected:

(ii) relevant legislative framework and relatedippl documents:
(i) summary of views of key stakeholders consdite

(iv) predicted impacts of the policy, programmeptan;

(v) alternative policy options and comparison agaenvironmental
indicators;

(vii) ongoing projects and how they fit in the posed policy,
programme or plan;

(e) recommendations outlining -



(i) suggested policy changes;
(ii) proposed mitigation measures;
(ii1) strategic environment assessment; and

(f) relevant technical appendices such as stakeholdeetings referred to
in the assessment.

44. Where a project is likely to have a transbompdapact, the
proponent shall, in consultation with the Authorgysure that
appropriate measures are taken to mitigate anyrselu@pacts taking
into account any existing treaties and agreemeettgden Kenya and the
other country.

45. (1) Notwithstanding any licence, permit or ayyad granted offences.
under any written law, any person who commences;gads with,
executes or conducts or causes to commence, praggeexecute or
conduct any project without approval granted uridese regulations
commits an offence and on conviction is liablehte penalty prescribed
underthe Act

(2) Any person who -

(a) fails to prepare and submit a project repoth®wAuthority contrary to
regulations 7 and 8;

(b) fails to prepare and submit an environmentgdot assessment study
report contrary to regulations 18 and 19;

(d) is in breach of any condition of any licencecertificate issued under
these Regulations;

(e) fraudulently makes a false statement in a ptogport or
environmental impact assessment study report;

(f) fraudulently alters a project report or an enaaimental impact
assessment study report;

(g) fraudulently makes a false statement in anrenmental audit:

(h) fails to inform the Authority of a transfer ah environmental impact
assessment licence in accordance with regulatipnr26

(i) after an audit report is submitted fails to lerpent any mitigation



measures specified under regulation 37,

commits an offence and on conviction shall be &ablthe penalty
prescribed unddhe Act

46 (1) Any person who is aggrieved by -

(a) a refusal to grant a licence or by a refusaiansfer a licence under
these Regulations.

(b) the imposition of any condition, limitation mgstriction on a licence;

(c) the revocation, suspension or variation otarice issued under these
Regulations;

(e) the imposition of any environmental restoratoder or
environmental improvement order on the projectheyAuthority; or

(f) the approval or reinstatement by the Authootyan environmental
impact assessment licence, may within sixty daiey e date of the
decision against which he or she is dissatisfipgeal to the Tribunal,

(2) A person aggrieved by a decision or order afhatty of an
environmental impact assessment licence, may waixiy days of such a
decision or order, appeal against such decisiarder to the High Court.

(3) The fact that approval is given in respectroeavironmental impact
assesment shall not be a defence to any civilmctido a criminal
prosecution under any enactment.

47. (1)The Authority shall maintain the followinggisters -

(a) a register of all individual experts or firmisexperts duly authorized
to conduct or prepare environmental impact assassstgdies and
audits;

(b) a register of all environmental impact assesgrieences issued
under these Regulations;

(c) a register of environmental impact assessnegrts, audit study
reports, strategic environmental assessment regodisnonitoring
reports; and

(d) a reqister of approvals of applications seekirglusion of proprietary
information from public access.



Fees. 48. The Authority may, for the purposes of thesguRaions charge the
fees specified in the Fifth Schedule to these Ragurs.

SECOND SCHEDULE
ISSUES TO BE CONSIDERED IN ENVIRONMENTAL IMPACT

ASSESSMENT

The following issues may, among others, be constlar the making of
environmental impact assessments.

1. Ecological Considerations -
(a) Biological diversity including -

(i) effect of proposal on number, diversity, bregdhabits, etc. of wild
animals and vegetation;

(ii) gene pool of domesticated plants and animajsraonoculture as
opposed to wild types.

(b) Sustainable use including -

(i) effect of proposal on soil fertility;

(ii) breeding populations of fish, game or wild auails;

(i) natural regeneration of woodland and susthieyield;
(iv) wetland resource degrading or wise use of avets.
(c) Ecosystem maintenance including -

(i) effect of proposal on food chains;

(ii) nutrient cycles;

(iif) aquifer recharge, water run-off rates etc;

(iv) a real extent of habitants;

(v) fragile ecosystems.



2. Social considerations including -

(a) economic impacts;

(b) social cohesion or disruption;

(c) effect on human health;

(d) immigration or emigration

(e) communication - roads opened up, closed, redbut
(f) effects on culture and objects of culture value

3. Landscape -

(a) views opened up or closed;

(b) visual impacts (features, removal of vegetatain;
(c) compatibility with surrounding area;

(d) amenity opened up or closed, e.g recreatiosipitises.
4. Land uses -

(a) effects of proposal on current land uses and lse potentials in the
project area.

(b) possibility of multiple use.

(c) effects of proposal on surrounding land usekland use potentials.
5. Water:

Important aspects to consider are the effectseoptbposal on:

(a) water sources (quantity and quality) -

(i) rivers;

(ii) springs;

(i) lakes (natural and man-made);



(iv) underground water;
(v) oceans;

(b) drainage patterns / drainage systems;

(r.12)

THIRD SCHEDULE

GENERAL GUIDELINES FOR CARRYING OUT AN ENVIRONMENTAL
IMPACT ASSESSMENT STUDY

An environmental impact assessment study shall be conducted in accordance
with the general environmental impact assessment guidelines and administrative
procedures issued by the Authority. An environmental impact assessment study
shall include the following:

1. Sources of Impact

2. Project Inputs

3. Project Activities

4. Areas of Impact on the Natural and Human Environments

5. Environmental Impacts (General Impacts on the Natural and human
Environment)

6. Environmental Guidelines and Standards (National Legislation, International
guidelines. International Conventions and Treaties)

7. Mitigation Measures
8. Environmental Management Plan

9. Environmental Monitoring and Auditing.



(r.13(2))

FOURTH SCHEDULE
CRITERIA FOR ENVIRONMENTAL IMPACT ASSESSMENT
EXPERTS

Local and foreign environmental impact assessment individual and firm of
experts wishing to undertake environmental impact assessment activities in
Kenya shall register as experts with the National Environment Management
Authority on payment of the prescribed fees. The following shall be the criteria
for registration of experts:-

A. LEAD EXPERT
A lead expert must have attained the following qualifications:-
A Doctorate degree or equivalent in any field plus training in environmental
impact assessment from a recognized institution, with 3 years experience in
environmental impact assessment related activities.
A Doctorate, Masters or Bachelors plus 5 years experience in environmental
impact assessment related research consultancy or teaching and at least two
relevant publications in referred journals.

or
A Masters degree or equivalent in any field plus training in environmental impact
assessment from a recognised institution, with 5 years experience in
environmental impact assessment related activities.

or
A Bachelors degree or an equivalent in any field plus training in environmental
impact assessment from recognised institution, with 8 years experience in
environmental impact assessment related activities.
B. ASSOCIATE EXPERT

An associate expert must have attained the following qualifications:-

A Bachelors degree or equivalent in any field plus training in environmental
impact assessment from a recognized institution.



C. FIRM OF EXPERTS
A firm of experts must meet the following conditions:
Must be registered in Kenya

Must submit to the Authority a firm profile indicating capacity to undertake
Environmental impact assessment /audit studies.

(r.48)

FIFTH SCHEDULE

FEES

1. Application for registration as Environmental Impact Assessment/Audit* expert

KSh. KSh.
Citizen Non-citizen
(a) Lead Expert............. 3,000 9,000
(b) Associate Expert........ 2,000 6,000
(c) Firm of Experts.......... 5,000 15,000

2. Annual Licence to practice as Environmental Impact Assessment expert
Citizen Non- Citizen

KSh. KSh.
Citizen Non-citizen
(a) Lead Expert............. 5,000 15,000
(b) Associate Expert........ 3,000 9,000
(c) Firm of Experts.......... 20,000 60,000
3. Inspection of records/register................. 200 per record/register.
4. Environmental impact assessment licence............... 0.1% of the total cost of

the project.

5. Surrender, transfer or variation of environmental impact assessment



licence....... 5,000
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LEGAL NOTICE NO 30

THE ENVIRONMENTAL MANAGEMENT AND CO-ORDINATION ACT
(No 8 of 1999)

IN EXERCISE of the powers conferred by section dfithe Environmental
Management and Co-ordination Act, 1999, the Mimi&te Environment and Mineral
Resources makes the following Regulations:-

THE ENVIRONMENTAL (IMPACT ASSESSMENT AND AUDIT)
(AMENDMENT) REGULATIONS, 2009

1. These Regulations may be cited as the Envirotah@mpact Assessment and Audit)
(Amendment) Regulations, 2009.

2. The Environmental (Impact Assessment and AlREgulations, 2003, are amended
in the Fifth Schedule by deleting item 4 and subBtig therefore the following new item

“4. Environmental Impact Assessment licence-0.0%%h @ total cost of the project, to
the minimum of KSh. 10,000 and maximum of KSh. 0,000 payable as follows:

(a) 50% of the 0.05% being Processing Fee Payaole submission of a project report;

(b) 50% of the 0.05% being licence fee payable umlection of the Environmental
Impact Assessment Licence”.

Dated the 11 February, 2009

JOHN MICHUKI
Minister for Environment and Mineral Resources.



